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SENTENCING AMENDMENT BILL 2012 
Second Reading 

Resumed from 16 August. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [7.31 pm]: This bill amends the 
Sentencing Act 1995 in respect of sentencing discounts for pleas of guilty. The government made an election 
commitment to set an upper limit on the so-called discount available to the courts when a convicted offender 
pleads guilty. The bill sets a maximum discount of 25 per cent of the term of imprisonment in the event that an 
offender pleads guilty. Currently, the practice of the courts, as we were advised in the briefing, is to discount 
prison sentences by up to 30 per cent, or even 35 cent. It is generally held that pleading guilty can be seen as 
assisting the criminal justice system by saving taxpayers’ money, and avoiding long and costly trials; and, in 
some cases, a plea of guilty, particularly if it is an early plea, can be seen as a sign of remorse. The bill requires 
that when the court applies such a discount, a statement be made in open court of the discount and the amount of 
the discount. The bill provides also that nothing in the new provisions will prevent the court from reducing the 
sentence for any other factor that is not related to a guilty plea. The transitional provisions, as per earlier changes 
to the sentencing provisions, provide that if sentencing occurs at either of these points, the new provisions will 
apply.  

The opposition supports the bill, as we have supported 38 of the 42 law and order bills that have been introduced 
during the life of this government. We think it is worth putting on the record—for people who have been making 
silly statements about what we do and do not support—that of the four bills that we opposed, one was a bill 
referred to as the stop-and-search legislation, which members of the government on the Standing Committee on 
Legislation also made recommendations against; and one was a bill related to the seizure of the motor vehicles of 
hoons. Members will recall that that bill resulted in the yellow Lamborghini case and in the government having 
to bring those laws back to the Parliament because the points the opposition made when the bill was first brought 
before the Parliament proved to be true. So this notion that the opposition has opposed all the law and order bills 
the government has brought before the Parliament is clearly not supported by an examination of the facts and the 
numbers.  
Having said that, this is a relatively simple bill; it deals with one matter; and the opposition supports the bill. 
HON LINDA SAVAGE (East Metropolitan) [7.34 pm]: I would like to make a few comments on the 
Sentencing Amendment Bill 2012, because I also attended the briefing. I had the opportunity in that briefing to 
ask a couple of questions, and I was told that I could perhaps ask those questions in the course of the second 
reading debate for some clarification. I will not go over the outline of the bill, because Hon Sue Ellery has done 
that, but I want to ask some questions for my own sake, so that I can properly understand this piece of 
legislation.  
Under this bill, the discount for a plea of guilty will be a maximum of 25 per cent of the term of imprisonment. I 
wonder whether the Attorney General could explain why a maximum of 25 per cent was decided upon; was 
some modelling done, or was there something in the case law that suggested that that would be an adequate 
incentive? No doubt the Attorney General read the article by Tom Percy, QC, in The Sunday Times earlier this 
month dealing with guilt. He makes the point in that article—I am paraphrasing him, I hope correctly—that 
given the rate of conviction in 2009–10 of 58.1 per cent, there is perhaps some incentive for offenders to give it a 
go and not necessarily plead guilty. I think he is suggesting that if we want to bring down the costs of running 
the judicial system and save witnesses or victims of an alleged offence the trauma of having to appear in court, 
rather than reduce the discount to 25 per cent, we should perhaps increase it. So, having read that article, I am 
interested to know the basis on which that figure of 25 per cent was struck.  

I am interested also in the Attorney General’s comments about proposed new section 9AA. Subsection (5) of 
proposed new section 9AA provides that the court must state the reasons for the discount. I am interested to 
know whether, in the past—I have never practised criminal law—the reasons for the discount have always been 
stated explicitly, or whether that fact may not have been made so apparent. I expect what the proposed new 
section is getting at is the need for transparency so that the victim and the public will have a clearer 
understanding of what the discount is for. I am interested in that, because I presume there is some trade-off 
between the need to provide transparency and the need to provide an incentive for a person to plead guilty at the 
earliest possible opportunity, particularly in circumstances in which the offender has agreed to cooperate with 
the police and provide evidence against an accomplice. The example I would give, because we have talked about 
bikies quite often in this place, is someone who is in a bikie gang. An offender may decide to cooperate with the 
police and provide evidence against another person who has been charged with the same offence, or with another 
offence. I am assuming that under proposed new section 9AA, the reasons for the discount will need to be made 
fairly explicit. Those are the two comments that I would like to make.  
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HON GIZ WATSON (North Metropolitan) [7.40 pm]: I will make a few comments on the Sentencing 
Amendment Bill 2012 on behalf of the Greens (WA). It is a short bill that was introduced by the new Attorney 
General. It proposes that if a person pleads guilty to an offence the court can reduce the sentence in recognition 
of the benefit to the state, the victim and/or the witness. The earlier the guilty plea is made the greater the 
reduction can be, but the maximum reduction is proposed to be 25 per cent, and that is available only if the 
accused pleads guilty or indicates she or he would do so at the earliest reasonable opportunity. The court must 
state in open court if a reduction has been made and, if so, by how much. This will not prevent the sentence 
being further discounted for other mitigating reasons. The bill will apply to all cases after commencement, 
including when the offence or the conviction took place before the commencement date or when sentencing is as 
a result of an appeal against a sentence imposed before commencement. There is to be a review period after three 
years and the report of the review is to be tabled in both houses of Parliament.  
The second reading speech characterises the bill as promoting truth and transparency in sentencing and results 
that accord with community expectations. It states that currently the discount on sentences given for an early 
guilty plea is between 20 and 35 per cent, but 25 per cent is standard when the guilty plea is not made at the 
earliest opportunity. The second reading speech assumes that a 25 per cent discount will continue to be an 
incentive to plead guilty, rather than plead not guilty and see whether the prosecution can prove its case.  

From the briefing, I understand that the bill is based on the government’s truth-in-sentencing policy document 
and election commitments. There has been no research into the usual amount of discount in other states, though 
it is understood that New South Wales has a range between 10 and 25 per cent for sentence discounting, which 
also extends to fines. The intent is to encourage offenders to plead guilty early. There has been no consultation 
with victims groups regarding a concern that the bill may have the reverse effect and result in more contested 
trials due to a decreased incentive to plead guilty. But in general some victims prefer as little involvement with 
the criminal justice system as possible, whereas others want their day in court and are very disappointed if a 
charge is downgraded to achieve a guilty plea. The judiciary has been consulted and say they do not know 
whether the bill will result in more defended trials.  

The issue as far as the Greens are concerned relates to the rationale for the sentence discounting. Sentence 
discounting—that is, a court reducing an offender’s sentence because the offender has pleaded guilty at an early 
opportunity—is an accepted part of common law and has been codified in many jurisdictions. The reasons given 
for this are that a plea of guilty indicates that an accused is remorseful, and for practical or utilitarian reasons 
there is a strong public interest in avoiding expense and lengthy trials that congest the court systems et cetera. 
Cost is a significant factor for the administration of justice and is a significant public policy consideration, 
especially given that most defendants have some form of legal aid funding to go to trial. Legal aid funding is 
always stretched and is funded by the taxpayer. Delays are inefficient and do not serve the interest of justice. 
Victims of crime and witnesses are saved the inconvenience and trauma of giving evidence in court. I guess 
those are the reasons to support early pleas.  

The Attorney General’s media release of 16 August 2012 indicates that he sees the advantages of an early plea as 
saving the state the cost and uncertainty of a trial, reducing stress and inconvenience for witnesses in attending 
court, and relieving victims of having to remember and recount their experience in court, possibly years after the 
offence occurred.  

In terms of criticisms of sentence discounting, a 1995 report by the Australian Institute of Judicial 
Administration titled “Pleading Guilty: Issues and Practices” by Kathy Mack and Sharyn Roach Anleu identify a 
number of problems with sentence discounting, including it is a principle of sentencing linked to the presumption 
of innocence that a person should not be penalised for contesting a charge against them; some criminal lawyers 
argue that the sentence discount amounts to a penalty for insisting on trial; that saving time and money is not a 
proper principle of sentencing, which should be based on the accused’s conduct and personal characteristics; and 
when punishment depends on factors unrelated to the conduct of the person in question, this undermines public 
confidence in the criminal justice system. Also, sentence discounting may have a coercive impact unduly 
influencing an accused to plead guilty when they have an arguable defence out of fear of losing the discount if 
they are convicted. This was noted also by the United Kingdom Royal Commission on Criminal Justice in 1993. 
Alternatively, it may have little impact as it appears that the main reason people plead guilty is the strength of the 
prosecution case and the futility of contesting it. The report suggested there is only equivocal evidence that 
sentence discounting affects people’s decision to plead guilty and hence may not help with efficiency nor 
protecting victims and witnesses from having to give evidence; rather, it said that the best way to ensure 
appropriate guilty pleas well before the date of trial is to establish and enforce mechanisms for early and 
complete preparation by lawyers so that each side is able to identify the appropriate charge on the facts and the 
likelihood of conviction on those facts. The report recommended that there should be no formal sentence 
discount for a plea of guilty. However, given that sentence discounting is accepted by many judges and is widely 
practised, an alternative recommendation was made that any reduction in sentence for a guilty plea should be 
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slight and no more than 10 per cent, and that a court should state explicitly the amount of reduction attributable 
to the guilty plea.  

A 2011 research paper by the UK Sentencing Council that investigated public attitudes towards reduced 
sentences for offenders who plead guilty found that the public generally do not think that cost savings should 
impact on the operation of the criminal justice system; that victims of serious offences are generally supportive 
of sentence reductions, even at the last minute, if it saves them having to give evidence; that some offenders said 
there was little incentive to admit guilt without the sentence reduction. But most said that the main factor in 
whether or not they pleaded guilty was the likelihood of being found guilty at trial. The key tipping point was 
when they realised the chance of being found guilty was greater than not, making the weight of the evidence and 
the advice of their defence lawyer pivotal. That research paper states that the reduction becomes a driver to enter 
a guilty plea only at the point at which an offender considers a conviction to be the likely outcome. 

A 1997 Australian study by Kathy Mack and Sharyn Roach Anleu involving over 50 interviews with judges, 
police prosecutors, staff of the Director of Public Prosecution and defence lawyers concluded that the sentencing 
discount for guilty pleas was wrong in principle and should no longer be supported.  

As to the amount of the discount, which is in proposed section 9AA(4), as has been pointed out, the bill proposes 
a discount of up to 25 per cent. It is noted that a report published by the Australian Institute of Judicial 
Administration recommended no discount at all or a maximum of 10 per cent, if there must be a discount. At the 
other end of the scale, Tom Percy, QC, has publicly suggested a discount of up to 60 per cent to provide a real 
incentive to plead guilty. Similarly, the UK government in 2011 proposed increasing the discount to 50 per cent, 
which it said would reduce prison numbers by 3 400 and save £130 million. However, this was retracted 
following strong opposition by the Labour Party, some victim groups, Tories and tabloids, so the maximum level 
of discounting in the UK remains at one-third.  

The commonwealth sentencing database provides some useful information about the practice in Australian 
jurisdictions; this is as at 2009, when it was last updated. It notes that because not all jurisdictions require the 
court to specify the amount of any discount, this is not easy to quantify. The ranges in different Australian 
jurisdictions include 20 or 35 per cent in Western Australia, usually around 25 per cent; in New South Wales the 
guidelines set down by the 2000 case of R v Thomson and Houlton suggested the discount should generally be in 
the range of 10 to 25 per cent on sentence, and when a particular case falls in that range is primarily based on the 
timing of the guilty plea; and in South Australia it is 15 to 25 per cent. Whether an offender’s sentence should be 
reduced because of an early guilty plea and, if so, by how much, is left to the court’s discretion. How early the 
plea is made is relevant in working out how big or small the discount should be. However, while an early plea is 
a mitigating factor, it is not compulsory for a discount to be given. Other circumstances of the case may 
outweigh that factor so that the maximum sentence is imposed notwithstanding the early guilty plea. There have 
been various cases in which no discount was given. My understanding is that it is not correct to suggest that the 
discount is compulsory following an early guilty plea. It is not. 

As to stating the amount of the discount, as set out in proposed section 9AA(5), it does not appear to currently be 
required in Western Australia for the court to specify in its judgement the size of any discount given. The 2005 
High Court case Markarian v The Queen identifies the pros and cons of stating the amount of the discount. The 
argument in support of stating the discount was set out by Justice Kirby in detail, and is essentially that it reveals 
the court’s process of reasoning, and modern judicial administration demands a certain standard of judicial 
reasoning, and honesty and transparency in the provision of reasons. Courts do not have unexplainable, 
unreviewable legal power. The argument against stating the discount was explained by all the judges. That 
argument is that sentencing is not an arithmetical process but is necessarily somewhat imprecise, because, first, 
the circumstances of criminal cases vary so much they cannot be the subject of mathematical equations; second, 
sentencing requires courts to consider many different factors, some of them pointing in different directions—for 
example, the reform of the offender versus retribution for the offence; and, third, to require the court to reach 
some subliminal figure taking into account all factors and then mathematically subtracting for particular items 
and ignoring the other relevant factors creates the risk that the final outcome will not be in proportion to the 
seriousness of the offence committed. 

The commonwealth sentencing database, which was last updated in 2009, indicates which way Australian 
jurisdictions have gone on whether to specify the discount given for a guilty plea. In New South Wales, the court 
in R v Thomson and Houlton encouraged sentencing judges to quantify the discount insofar as they believe it 
appropriate in order to improve transparency and demonstrate the benefit of an early plea. In South Australia, 
there is authority favouring the view that a sentencing judge should specify the reduction for a plea of guilty. In 
the Northern Territory, it is preferable for a court to specify the amount of any reduction in sentence received for 
a guilty plea. In Western Australia, the Supreme Court has held that the discount for a guilty plea need not be 
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specified, as in Harding v Moreland [2006]. In Tasmania, the Court of Criminal Appeal has held that there is no 
justification for requiring a specific quantified discount in regard to a plea of guilty.  

Academics Richard Fox and Arie Freiberg have called for Victorian courts to specify the amount of any discount 
given for an early guilty plea. They write — 

… if the policy is to encourage pleas of guilty, in order to reduce the burden on the courts, then the 
nature and extent of the discount should be made manifest so that other similarly minded accused 
persons will be aware of the advantages to them of pleading guilty. 

As to limiting the sentencing court’s discretion to decide the size of discount, proposed section 9AA(4)(a) of this 
bill removes judicial discretion to give a greater discount than 25 per cent in cases in which it appears to the 
court that this would be merited. This can happen when the particular context of the case is such that an early 
plea of guilty is so significant that the sentencing court considers it appropriate to give it particular weight in 
working out the sentence. An example provided to me by the Law Society of WA is when the prosecution case is 
not strong but the defendant indeed committed the offence and accepts responsibility for that. The Law Society 
considers that depriving defendants of the opportunity to argue in court that the particular circumstances of the 
case merit a discount of more than 25 per cent for an early guilty plea is likely to result in accused people being 
less prepared to plead guilty. Similarly, Tom Percy, QC, has published that he believes the bill will act as a 
disincentive to early pleas of guilty. 

The Greens have consistently opposed fettering of court discretion on the ground that it confounds the purpose of 
the sentencing process. That process is to take into account and give appropriate weight to all relevant 
circumstances of a particular offence and a particular offender, which are far more varied than Parliament or 
anyone else can possibly predict, to deliver an appropriate punishment. It is interesting that the bill does not 
contain any exceptions to the 25 per cent limit—for example, allowing the sentencing court to discount by more 
than 25 per cent for a plea of guilty, if it considered the circumstances to be extraordinary. This is even though 
the truth-in-sentencing election commitment that the bill is based upon undertook to provide an exception for 
exceptional circumstances. I do not know whether members are aware of that in that particular commitment. 
Rather than fettering judicial discretion, the Greens would prefer to see the Legislation Committee investigate 
whether there are alternative means available to achieve more, or earlier, guilty pleas by defendants who are 
culpable; whether over-leniency is occurring in sentences as a result of the early plea discount; and, if so, what 
means are available to address this—in addition to the appeals process—that do not fetter judicial discretion. 
Indeed, if the bill did no more than require sentencing courts to state whether a discount for an early plea has 
been applied, and if so how much, that alone would be a protection against over-leniency. Such transparency 
enables a greater scrutiny by the media and by the community into reasons behind sentencing.  

As noted in the 2010 WA Supreme Court case of Scolaro v Shephard [No 2], which was an appeal from the 
Magistrates Court to the Supreme Court, sentencing courts can and do take into account legitimate community 
expectations as to sentencing, though this is not the only consideration — 

… while it is entirely appropriate for a court to have due regard to community expectations when 
deciding the sentence that should be imposed, this does not mean that courts surrender their 
independence of action, so as to become nothing more than an instrument of public opinion, perhaps 
driven by a vociferous or uninformed minority. Courts are independent of the democratic and executive 
processes of government precisely so that they can provide, in the words of Spigelman CJ, an 
appropriate balance between justice and mercy. This is also why, in the case of most offences, courts 
are given a wide discretion to be exercised having regard to the various considerations embodied in the 
Sentencing Act and established by previous cases, assessed against the particular circumstances of the 
case, and the circumstances of the offender. That important public interest would be entirely subverted 
if, in either a particular case, or generally, the discretion of the court was constrained or limited by the 
court’s perception of the reaction of the public, or particular sections of the public, or the media to the 
sentence to be imposed.  

The next point I wanted to address that of “first reasonable opportunity”, which is in proposed section 
9AA(4)(b). Much in the bill hangs on the meaning of the phrase “first reasonable opportunity”. In September 
1999 the Law Reform Commission of Western Australia identified the following reasons why a person might not 
plead guilty at the earliest opportunity: failure by prosecution—for example, failure to adequately disclose to the 
defence; lack of promptly accessible legal advice, or failure by defence to provide it in adequate time; arranging 
for multiple charges to be dealt with at the same time, not only enhancing the chance of cumulative sentences but 
also making prison system management and calculation of times less complicated; and, the need to put affairs in 
order—for example, arrange for care of children—before being sent to prison. To this I would add difficulty in 
obtaining an interpreter in an appropriate language so as to fully understand both the nature of the charges and 
any legal advice provided. In this regard I note that, despite strong calls by the Aboriginal Legal Service for a 
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statewide interpreting service for speakers of Aboriginal languages and the disproportionately high number of 
Aboriginal people who go through the criminal justice system, Western Australia continues not to have a 
statewide interpreting service available for speakers of Aboriginal languages. I ask the Attorney General whether 
in response he can provide some guidance, should the court turn to this debate for assistance with its 
interpretation, on the intended meaning of “reasonable”, particularly when the factors that I have just identified 
apply.  

Hon Michael Mischin: Would they not be reasonable grounds for not having an appeal at the first opportunity? 

Hon GIZ WATSON: I will not reply to an interjection.  

Hon Michael Mischin: No, just read out the script. Go on. I will deal with it later.  

Hon GIZ WATSON: What script? It is a speech. Perhaps the Attorney General is not used to what happens in 
Parliament. I am doing the Attorney General the courtesy of asking him the question at this point so we do not 
have to go into committee. I understand that is probably not necessary, so I am asking the Attorney General this 
question by way of my second reading contribution. I hope he responds to the question when he gets to his feet 
to respond; but, if not, we can go into committee and do it. That is the process that we have in this place.  
Hon Michael Mischin: I was inquiring whether that would not be a reasonable opportunity. That is the answer. 
It states “first reasonable opportunity”. If you cannot get an interpreter to understand what is going on, you 
cannot be expected to plead until you do. Would that not be right?  
Hon GIZ WATSON: Is that what happens in Western Australia, is it? 

Hon Michael Mischin: Yes. 

Hon GIZ WATSON: Sure! 

The next part of the bill that I want to address is the transitional provisions in proposed section 150A(2). The 
effect of proposed section 150A(2) is that the bill will apply to all cases after commencement, including when 
the offence or the conviction took place before the commencement date, or when sentencing is as a result of an 
appeal against a sentence imposed before commencement. This is retrospective in that it removes the right of an 
accused to argue that the sentencing court should impose a discount for an early plea of greater than 25 per cent 
when the circumstances appear to merit it, notwithstanding that this was not the law at the time the offence was 
committed, the plea made, or the conviction recorded.  

I turn to the likely outcome of the bill. I suggest that if the Law Society of Western Australia is right, the bill will 
be a disincentive to pleading guilty and more accused people will instead choose to have a trial in the hope of 
being acquitted. If the academic research is right in saying that sentence discounting is not in any case much 
incentive, this might not happen. Instead, if we want people who have committed an offence to plead guilty 
earlier, the government would do far better to focus on making sure that there is early full disclosure by the 
prosecution and that legal aid services are adequately funded to ensure accused people have early access to 
competent legal advice. Early disclosure plus early legal advice enable offenders to assess their chances of 
conviction sooner rather than later so that they can act accordingly.  

It seems likely that a result of this bill, if passed, will be that at least some people who plead guilty will get a 
smaller discount on their sentence than the court considers appropriate in all the circumstances and as a result 
will spend longer in prison. This will include juveniles and young people, as the bill does not except them from 
its provisions.  

I have spoken at length before about the problems that arise from too many people in prison, so I will simply 
reiterate some of the concerns that I have about a bill that will result in more people in prison without going into 
them in detail. Firstly, prisons are hugely expensive for taxpayers. The 2010–11 annual report of the Department 
of Corrective Services states that the daily cost of an adult in custody is $291.51 and for a juvenile it is $667.43. 
To some extent this bill will increase that financial burden. Secondly, prisons are in many ways ineffective in 
reforming offenders and preparing them to return to live in the community, particularly when prisons are so 
overcrowded that hierarchical privilege and reward systems and access to rehabilitation programs break down. 
That is the current situation in Western Australia. Thirdly, overcrowded prisons create tensions that can lead to 
incidents that are dangerous for both prisoners and staff. Fourthly, the level of care provided to prisoners is at 
times less than adequate—for example, insufficient health care—and the Office of the Inspector of Custodial 
Services has repeatedly reported instances of prisoners having to sleep on the floor due to a lack of beds.  
I am also concerned that Aboriginal defendants are likely to be particularly affected by this bill and possibly end 
up spending longer in prison as a result of it. A very high proportion of Aboriginal defendants plead guilty, 
which means that the limitation this bill imposes on the discount for that will affect them. A report by the 
Department of the Attorney General “Report on Indigenous Defendants in the Magistrates Court of Western 
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Australia 2006–2010” sets out at page 7 some figures for each way of finalising cases, including plead guilty, 
found guilty, acquitted, not guilty due to unsoundness of mind, unfit to plead, case withdrawn by prosecution and 
case transferred to a higher court. These figures indicate that for each of those five years, Aboriginal defendants 
pleaded guilty in 74 to 84 per cent of cases. The statistics do not indicate how early the guilty pleas were usually 
made or the median size of any discount granted for the early plea.  
I have a further question. What does the government consider will be the likely impact of the bill on Aboriginal 
defendants and what evidence and research is this assertion based on?  

To conclude, although introducing the notion of stating the amount of the discount is consistent with the Greens’ 
policy, fettering court discretion for retrospective operation and possibly contributing to Aboriginal over-
imprisonment are not; therefore, we oppose the bill.  
HON PHILIP GARDINER (Agricultural) [8.06 pm]: The Nationals will support the Sentencing Amendment 
Bill 2012. However, it is very hard to see what genuine outcomes are being sought. Essentially, we are 
supporting it because it was a promise made by our Liberal Party colleagues prior to the last election.  

I have several reservations about things such as this, because there is rarely a clear—“indication” is not a strong 
enough word—vision of what the outcomes of introducing a bill of this kind will be. Hon Giz Watson has just 
given a fully comprehensive history and explanation of much of what has been experienced elsewhere, but even 
from that comprehensive description I am unclear about what this bill really aims to have as its outcome. I have 
an interest in that question and the cause and effect of the measures that this bill contains. We think that people 
dislike jail. However, I am concerned about how this bill might affect the lower socioeconomic people and I 
question whether it is almost a bribe to plead guilty, as some people may find jail a protection. As the Attorney 
General well knows, given what he says is his experience, a lot of Aboriginals who go to jail do so because it is 
better than the world in which they live and work—if they do work—or just survive. I am very interested in what 
the Attorney General personally believes will be the outcomes and, more importantly, what the government 
believes will be the changes in our community as a result of introducing this measure. That is the first thing.  

The second thing is that I find it a little odd that this bill is putting a ceiling on a reward for pleading guilty. Is 
this a bit like a plastic bag full of water? We push it in on one side and the water has to go somewhere else. In 
other words, if there is a specified ceiling on one criterion, such as pleading guilty, and the judiciary decides that 
justice deserves it, is the judiciary able to give a higher concession for some other reason so that they achieve the 
concession they are after anyway? I have a fair degree of faith in the judiciary. I know this is not a mandatory 
sentencing issue, but there are elements to it. The difference is that the judiciary understands the intricacies of 
what has occurred in the particular crime. I believe that that regard for the particular crime is important and the 
consideration the judges give that is very important. Although it should not operate within the framework of 
Parliament, it is possible for us to wield the blunt knife and give blanket decisions, with adverse consequences. 
I am interested in the Attorney General’s explanation about whether the flexibility resides in the ability of the 
judge to adjust the sentence to effectively give a 35, 40 or 50 per cent discount anyway, for some other reason, 
when he or she is tied to an explicit “no more than 25 per cent” when it comes to a discount for pleading guilty.  

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [8.11 pm] — in reply: Perhaps I 
could start with an explanation of what the Sentencing Act 1995 says now. It is stated under section 8 — 

(1)  Mitigating factors are factors which, in the court’s opinion, decrease the culpability of the 
offender or decrease the extent to which the offender should be punished. 

(2) A plea of guilty by an offender is a mitigating factor — 
That is, a factor that is deserving of some credit as mitigation of a level of sentence that they ought to obtain, 
which would otherwise be one that ought to be imposed for the crime that they have committed, bearing in mind 
all the circumstances. Subsection (2) continues — 

and the earlier in proceedings that it is made, or indication is given that it will be made, the 
greater the mitigation. 

Against the background of all of Hon Giz Watson’s research, citation of reports, and inconclusive findings and 
opinions of experts—some of whom say an offender who pleads guilty early should receive a discount, and some 
say not—that is the current position. 

Section 8(4) of the Sentencing Act states — 
If because of a mitigating factor a court reduces the sentence it would otherwise have imposed 
on an offender, the court must state that fact in open court. 

Whether one wants to go through reports or not, it is generally accepted sentencing practice, based on the 
experience of the courts, that some credit ought be given to an offender for a plea of guilty, for the variety of 
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reasons articulated in the second reading speech and the Sentencing Amendment Bill 2012. There is nothing 
much that is radically changing there—in fact, there is no change at all.  
There has been great debate over the years about whether a plea of guilty is being given for some pragmatic 
reason, to encourage a plea of guilty at an early opportunity, or whether it ought be given some credit because of 
an expression of remorse or contrition on the part of the offender. The debate has fluctuated one way or the 
other. In the end, remorse is one of those things that the court cannot readily determine on any objective basis 
because offenders will say things like, “I’m really, really sorry and that’s why I’m pleading guilty.” Whether 
they are truly remorseful, or simply facing the reality that they will go to prison and want to mitigate the amount 
of time they spend there or the penalty imposed by way of a fine, it is always problematic. The government has 
taken the pragmatic approach and recognised that whether or not there is remorse or genuine remorse, or any 
discernible remorse, the pragmatic approach to a discount for a plea of guilty should be based on the fact that 
there are benefits to not only the state in terms of resources, but also witnesses and victims by way of not being 
put through the necessity of a trial and some certainty of an end to the proceedings to which they are unwilling 
participants.  

It is all very well to cite expert studies that go one way or the other and cannot come to a conclusion, but the 
reality is that sentencing discounts are given on the basis of pleas of guilty. Since so much importance and 
significance rests on the court’s discretions, the government does not interfere with that. This legislation 
recognises that a plea of guilty—Hon Giz Watson seems perplexed—is a mitigating factor to which some credit 
is given. At the moment the practice of the courts is varied. The discount can be as little as 10 per cent in some 
cases; in other cases much, much more—up to about 35 per cent. There is no consistency in approach there. 
Also, it is not clear from some of the judgements whether a greater or lesser discount is being given and whether 
that discount is being given for a plea of guilty or because it relieves people of the trauma of going through a 
trial at an earlier opportunity.  

I can understand the point of view of people such as Mr Percy, who is a defence lawyer, and by the time it gets 
to deciding whether or not there should be credit given for a plea of guilty, he is the defence lawyer for a 
criminal—someone who is trying to get as less a punishment as possible. I can understand Mr Percy’s concern 
for his clients and why he might want as much as a 60 per cent discount as an incentive. If he wants a 60 per cent 
discount, I am sure that would be of benefit to his clients, but that is not necessarily reflective of community 
expectations. It is quite ironic that we have, for example, such faith put into the way that the courts ought deal 
with these things at large when we have just had a debate, during the consideration of committee reports, in 
which Hon Lynn MacLaren said sentences that judges impose in domestic violence cases are so unreasonably 
low and something needs to be done about it. We cannot have it both ways. Presumably a discount should be 
given except in domestic violence cases—I do not understand the logic.  

Hon Adele Farina: No-one has made that argument.  

Hon MICHAEL MISCHIN: No, they have not, but that is what underlies the problem. This legislation takes 
what the generally accepted court practice is and what courts of appeal have said and incorporates it into 
legislation. It says that to get the maximum benefit—the maximum mitigation—an offender ought plead guilty at 
the first reasonable opportunity. There is nothing hard about that concept, and that again is a flexible one. The 
first reasonable opportunity can be based on failure by the prosecution to disclose the strength of its case at the 
earliest opportunity. It can take into account the inability to get legal advice. It can take into account the fact that 
an offender may not have an interpreter. Those are all factors that go towards whether a plea of guilty is timed at 
the earliest reasonable opportunity or an indication has been given of the intention to plead guilty at the earliest 
reasonable opportunity. There is nothing in that objection.  

Hon Philip Gardiner asked what the Sentencing Amendment Bill will do. In the course of my second reading 
speech I stated the policy of this bill; that is, it will provide not only consistency in sentencing approach, but also 
transparency in the system so the community knows what discount is being given for a plea and the basis upon 
which that discount is being given, and it will require the court to say the amount of discount being given. That is 
important also for appeals against sentence, when if a person is given an inordinate amount of credit for a plea of 
guilty, albeit at the last minute or halfway through a trial or just before the jury returned its verdict, they should 
not get a discount of 25 per cent or more. I think it would be astonishing if anyone in the community thought that 
would be an appropriate outcome. So it encourages people as much as possible, if they are aware that they have 
committed an offence, to plead guilty at the earliest reasonable opportunity or to indicate that at the earliest 
reasonable opportunity, and that is sound policy. Will it result in judges trying to give a benefit by some 
surreptitious means? I cannot say. One would hope that they would not. I am sure that those members who have 
spoken about their confidence in the judicial system would accept that that would not be the case, since they 
have such confidence that judges would not do that and should be entrusted at large with the discretion. 
However, there is the possibility that some kind of credit may be given in other ways, and quite legitimately, and 
the bill recognises that by stating that this does not prevent a court from reducing the head sentence for offences 
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because of any mitigating factor other than a plea of guilty, and the other mitigating factors are set out in the 
Sentencing Act.  
This bill is not a radical change to the law or practice, all it provides is some transparency, not only to the 
community, but to an offender about the basis upon which they are getting a discount, which if they took the 
trouble to go through case law they would find out anyway. It provides the extent that they can extend a discount 
and the knowledge that the longer they spin things out and put off the evil day, the less discount they will get; 
therefore, there is an incentive for them to take advantage of the mitigating factor and the credit they will get at 
the earliest opportunity. It also provides a basis upon which any appeal court can determine whether the discount 
provided is an appropriate one or whether the court below has fallen into error and that that error ought to be 
corrected. 

Regarding the bill’s effect on Indigenous prisoners, I cannot see any reason why there would be any different 
effect on one category of prisoner as opposed to another. The discounts are currently available, there is flexibility 
in the amount of discount that can be given and nothing will change except for the fact that it is up to 25 per cent 
of what would otherwise be the sentence that ought to be imposed having regard to the offender’s criminal 
history, character, antecedents, nature of the offence and the like. Therefore, there should not be any difference 
in respect to one category of prisoner as opposed to another. There is no logical reason for it nor can I imagine 
any empirical reason for it. 

We have had some variations on the idea that there should be greater incentive. Some studies seem to suggest 
that that there should not be any at all—so be it. We have one extreme—I think Mr Percy suggested 60 per 
cent—and I suppose that would be an incentive. Perhaps if we also gave them a get-out-of-jail-free card, the 
thanks of Parliament and a season ticket to the Royal Show, it would be an incentive, but no-one would suggest 
that be done. A line has to be drawn and the line drawn is based simply on what current case law considers to be 
the tariff anyway for these sorts of things. Most cases, in any event, result in a plea of guilty. This legislation is 
part of the government’s commitment to establish greater degree of transparency, certainty and predictability in 
the system. It does not fetter judicial discretion except for providing a cap in the same way that a maximum term 
under legislation provides a cap and it ought to hopefully encourage pleas at an earlier stage, knowing that as 
each day passes after the first reasonable opportunity, the discount will be less as time goes on. On that note, I 
commend the bill to the house.  
Question put and a division taken, the Deputy President (Hon Matt Benson-Lidholm) casting his vote with the 
ayes, with the following result — 

Ayes (25) 

Hon Matt Benson-Lidholm Hon Wendy Duncan Hon Robyn McSweeney Hon Sally Talbot 
Hon Helen Bullock Hon Sue Ellery Hon Michael Mischin Hon Ken Travers 
Hon Jim Chown Hon Philip Gardiner Hon Norman Moore Hon Max Trenorden 
Hon Peter Collier Hon Nick Goiran Hon Helen Morton Hon Ken Baston (Teller) 
Hon Mia Davies Hon Nigel Hallett Hon Simon O’Brien  
Hon Ed Dermer Hon Alyssa Hayden Hon Ljiljanna Ravlich  
Hon Kate Doust Hon Col Holt Hon Linda Savage  

Noes (3) 

Hon Giz Watson Hon Alison Xamon Hon Robin Chapple (Teller)  
            

Pair 
 Hon Liz Behjat Hon Lynn MacLaren 

Question thus passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 
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